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       Paying Employees When Mother Nature Closes The Office
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Q.  Our office was forced to close a couple of days because of a winter storm in our area.  
How do we handle paying the employees who were scheduled to work those days?  What about 
the people who scheduled vacation time and personal hours on those days?

A.  A winter storm in North Dakota is pretty much an expected yearly occurrence.  Employee safety is, of 
course, the foremost concern for employers.  However, after the storm subsides, you are then faced with the 
question of how to pay (or not pay) employees who couldn’t or didn’t report to work because of the inclement 
weather.

   Let’s start with the easy issue:  nonexempt hourly employees.  Under the Fair Labor Standards Act (FLSA), 
you are required to pay nonexempt employees only for the actual hours during which they performed work.  
The FLSA doesn’t obligate you to pay a nonexempt employee for time during which he performed no work, 
even if he was scheduled to work and was sent home early.  That means if your company decides to shut down 
and send employees home in the middle of the shift, you’re permitted to pay nonexempt employees only for 
the time they spent working.

   The question of whether to pay (or not pay) exempt employees is a bit more complicated.  The FLSA 
prohibits you from reducing an exempt employee’s pay based on the quantity or quality of his work or when 

          NDIRF ANNOUNCES CONFERMENT OF BENEFITS
      The conferment of benefits earned by NDIRF members in 2015, to be paid out on April 

1, 2016, is approximately $70,000.  This brings the total of conferment payments across 
the twenty-two year span of the program to over $61.5 million.  Overall, the conferment 
of benefits program has been a remarkable achievement for the NDIRF and its members 
although, clearly, 2015’s results are not a significant factor.  The reason for the dramatic 
reduction in conferment payments this year is simply an unprecedented level of claim 
activity in 2015, as was explained in a letter to NDIRF member finance officers this past 
February and will be more fully discussed in the upcoming 2015 NDIRF Annual Report.  
In an effort to avoid uncashed conferment of benefits checks eventually becoming 
unclaimed property please note that, beginning this year, the conferment checks will 
become void if not cashed within 180 days of their date (this information will also be 
shown on the check itself ).  Thanks for your assistance.
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she is ready, willing and able to work but no work is available.  Applying that basic principle, the U.S. 
Department of Labor (DOL) has taken the position that an employer that decides to close because of weather 
conditions must pay its exempt employees their regular salaries for any shutdown that lasts less than one full 
week.

   But what are you supposed to do about vacation time, and is it OK to force employees to use it?  Let’s 
remember for a minute that the FLSA doesn’t require private-sector employers to provide vacation time or 
personal leave in the first place.  Accordingly, nothing prohibits a private-sector employer from requiring its 
employees, including those who are exempt, to use accrued vacation time or other time off to cover missed 
work.  That means you can deduct a period of absence due to bad weather from an employee’s remaining 
vacation or leave time, whether the absence is a full day or a partial day, as long as you pay exempt employees 
their regular salaries for that time.  And if an employee was already scheduled to take vacation time or personal 
leave, you can still require her to use the vacation time or personal leave if the office is closed.

Reprinted courtesy of the North Dakota Employment Law Letter.  For subscription information, please call
800-274-6774 or click to www.HRhero.com.
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CYBER/DATA BREACH RISK MANAGEMENT TIPS

RISK SERVICES

   While you may not have realized it, the NDIRF is currently providing coverage for liability our member 
would incur as a result of a cyber incident because we do not have a cyber exclusion, just as long as another 
exclusion would not come into play. With that being said, just having liability coverage does not fully address 
the exposure presented by cyber/data breach issues. Due to the potential coverage gap, the NDIRF will 
begin offering coverage for the costs our members would incur as a result of a data breach or potential data 
breach. The coverage will be included on all Liability Memorandums issued by the NDIRF beginning in the 
summer of 2016. More information will follow regarding the coverage. However, we would encourage NDIRF 
members to begin thinking about their cyber/data breach exposure. 

Here are a few things to consider:

1. Analyze your risk. Ask yourself, what kind of information do we collect and retain? Does the information 
we collect contain Personal Information, as defined in NDCC 51-30? If so, where is the information 
stored? Who has access to the information? Do we have a data security policy? (If not, contact the NDIRF 
and we would be glad to assist you in setting one up.)

2. Avoid or eliminate your risk. Don’t collect unnecessary data. Remove data as soon as you are able. Restrict 
access to data to only those who need it. 

3. Reduce your risk. Educate your employees on proper email practices, password practices, eliminate work-
arounds, install all of the latest updates provided by your software providers, encrypt sensitive data, and 
run regular back-ups. One of the most common cyber incidents involves the infection of a computer 

   



FINANCIAL INSIGHTS FROM THE CEO

   The NDIRF Annual Meeting will be held on May 
11, 2016, beginning at 10:30 A.M. CDT at the 
Ramkota Hotel, Bismarck.  By the time you see this 
column, NDIRF members will have received their 
information packets, including proxy statements, for 
the Annual Meeting.

   While Fund members can, and do, make their 
wishes known for election of directors and other 
business by providing the proxies, I encourage you 
to attend at least one NDIRF Annual Meeting in 
person.  We would like to meet you and I believe 
you would find the information presented to be of 
value – to put into perspective exactly what your 
participation in the Fund means.  

   Please take a moment to review the meeting 
materials and I hope you will consider joining us.  
There’ll be coffee, door prizes and you are invited to a 
luncheon afterward (which, by tradition, will include 
the iconic Ramkota popover).  If you can attend, 
just let us know (RSVP included in the meeting 
information packet – or, simply contact us) and we’ll 
reserve a seat at the table – hope to see you there.  

   This ratio is a measure of a company’s ability to 
pay its financial obligations.  The ratio is calculated 
by dividing liabilities (primarily loss reserves) by 
liquid assets (primarily investments).  A ratio less 
than 105% is desirable.  As this graph indicates, 
NDIRF, with a 51% ratio, is in a very strong 
position to meet its obligations, with liquid assets 
nearly twice as large as liabilities.

Liabilities to Liquid Assets Ratio (000 omitted)
As of December 31, 2015

Ratio= 51%
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system with ransomware which will encrypt your data until you pay a sum of money to the criminals. The 
easiest way to avoid the payment is to have a back-up in order to restore your system to the state it was in 
prior to the infection.

   If you would like assistance with your cyber security posture, please do not hesitate to reach out to us. We 
would be glad to assist you. The MS-ISAC (Multi-State Information Sharing and Analysis Center) is another 
fantastic resource available to all local governmental entities. The MS-ISAC is designated as a key cyber 
security resource for State, Local, Tribal, and Territorial governments by the U.S. Department of Homeland 
Security. Their services include real-time network monitoring, threat analysis, early warning notifications, and 
incident response and remediation. The best part about the MS-ISAC is that most of the services provided are 
available free of charge to all local governmental entities. Membership in the MS-ISAC is also available free 
of charge. We would encourage all NDIRF members to become a member of the MS-ISAC. Simply go to 
https://msisac.cisecurity.org/members/register/ to become a member. 

   As always, if you have any questions, concerns, or comments regarding the information in this article or 
about the NDIRF, in general, please do not hesitate to contact me at Brennan.Quintus@NDIRF.com or by 
phone at 701-751-9105.
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